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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 

ITALY V. PERU 
THE PERMANENT COURT OF ARBITRATION AT THE HAGUE 

Award rendered May S, 1912, by the Arbitral Tribunal charged with passing 
on the difference between Italy and Peru in regard to the claim of the 
Canevaro brothers. 

Whereas, under an agreement to arbitrate dated April 25, 1910, the 
Italian and Peruvian Governments agreed to submit the following ques- 
tions to arbitration: 

Ought the Peruvian Government to pay in coin, or in accordance 
with the provisions of the Peruvian law on the domestic debt of June 12, 
1889, the drafts (lettres a ordre, cambiali, libramientos) now in the pos- 
session of the brothers Napoleon, Carlo, and Raphael Canevaro, and 
which were drawn by the Peruvian Government to the order of the firm 
of Jose Canevaro & Sons for the sum of 43,140 pounds sterling, plus the 
legal interest on the said amount? 

Have the Canevaro brothers a right to demand the total of the amount 
claimed? 

Has Count Raphael Canevaro a right to be considered as an Italian 
claimant? 

And whereas, in pursuance of this agreement to arbitrate, the follow- 
ing persons were designated as arbitrators: 

Mr. Louis Renault, Minister Plenipotentiary, Member of the Institute, 
Professor in the Faculty of Law at the University of Paris and at the 
School of Political Sciences, Jurisconsult of the Ministry of Foreign 
Affairs, President; 

Mr. Guido Fusinato, Doctor of Law, former Minister Of Public In- 
struction, Honorary Professor of International. Law at the University 
of Turin, Deputy, Counselor of State; 

His Excellency Mr. Manuel Alvarez Calderon, Doctor of Law, Pro- 
fessor at the University of Lima, Envoy Extraordinary and Minister 
Plenipotentiary of Peru at Brussels and Berne. 
746 



DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 747 

And whereas, the two governments have respectively appointed as 
counsel: 

The Royal Italian Government: Professor Vittorio Scialoja, Senator 
of the Kingdom of Italy and, as assistant counsel, Count Giuseppe 
Francesco Canevaro, Doctor of Law; 

The Peruvian Government: Mr. Manuel Maria Mescones, Doctor of 
Law, Attorney. 

And whereas, in accordance with the terms of the agreement, the 
memoires and counter-memoires have been duly exchanged between 
the parties and communicated to the arbitrators; 

And whereas, the tribunal met at The Hague on April 20, 1912. 

And whereas, in order to simplify the statement to follow, it is best 
to pass first on the third question propounded in the agreement, that is, 
regarding the status of Raphael Canevaro; 

And whereas, according to Peruvian legislation (Art. 34 of the Con- 
stitution), Raphael Canevaro is a Peruvian by birth because born on 
Peruvian territory, 

And, on the other hand, the Italian legislation (Art. 4 of the Civil 
Code) assigns to him Italian nationality because he was born of an 
Italian father; 

And whereas, as a matter of fact, Raphael Canevaro has on several 
occasions acted as a Peruvian citizen, both by running as a candidate 
for the Senate, where none are admitted except Peruvian citizens and 
where he went to defend his election, and also especially by accepting the 
office of Consul General of the Netherlands, after soliciting the authoriz- 
ation of the Peruvian Government and then of the Peruvian Congress; 

And whereas, under these circumstances, whatever Raphael Cane- 
varo's status may be in Italy with respect to his nationality, the Govern- 
ment of Peru has a right to consider him as a Peruvian citizen and to deny 
his status as an Italian claimant. 

And whereas, the debt (ereance) which gave rise to the claim sub- 
mitted to the tribunal arises from a decree of the dictator Pierola of 
December 12, 1880, by virtue of which there were created, under date of 
the 23rd of the same month, pay checks (bons de paiement, libramientos) 
to the order of the firm of Jose Canevaro & Sons for the sum of 77,000 
pounds sterling, payable at different periods; 

And these "checks" were not paid at the periods set, which coincided 
with the hostile occupation; 

And, as a payment on account of 35,000 pounds sterling was made 
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at London in 1885, there remains a debt of 43,140 pounds sterling in 
regard to whose fate it is necessary to pass judgment; 

And whereas, it is shown from the facts of the case that the business 
firm of Jose Canevaro & Sons, established at Lima, was restored in 1885 
after the death of its founder, which occurred in 1883; 

And this firm did preserve the firm name of Jose Canevaro & Sons, 
but in reality, as shown by the act of liquidation of February 6, 1905, it 
was composed of Jose Francisco and Cesar Canevaro, whose Peruvian 
nationality was never contested, and of Raphael Canevaro, whose said 
nationality, in accordance with the law of Peru, has just been recog- 
nized by the tribunal; 

And this company, which was Peruvian in two respects — by virtue 
of its firm name and of the nationality of its members, continued to 
exist until the death of Jose Francisco Canevaro, which occurred in 
1900; 

And whereas it was during the existence of this company that the 
Peruvian laws of October 26, 1886, June 12, 1889, and December 17, 
1898, were enacted, which laws prescribed the gravest measures in regard 
to the debts of the Peruvian Government, these measures appearing to 
be necessitated by the disastrous condition to which Peru had been re- 
duced by the evils of foreign and civil war; 

And whereas, it is not the place of the tribunal to judge the provisions 
of the laws of 1889 and 1898 themselves, which provisions were indeed 
very severe on the creditors of Peru, but as these provisions were im- 
posed without any doubt on Peruvian individuals and Peruvian corpora- 
tions alike, this is merely a fact the tribunal can but recognize. 

And whereas, on September 30, 1890, the Canevaro company, through 
its representative Giacometti, applied to the Senate in order to secure 
the payment of the 43,140 pounds sterling which had according to it 
been furnished for the purpose of meeting the needs of the war; 

And on April 9, 1891, in a letter addressed to the President of the 
Tribunal of Accounts, Giacometti assigned a triple origin to the debt: 
a balance due the Canevaro firm from the government in payment of 
armaments bought in Europe during the war; drafts drawn by the gov- 
ernment against the consignment of guano to the United States, pro- 
tested and paid by Jose Francisco Canevaro; money furnished for the 
army by General Canevaro; 

And finally, on April 1, 1891, the said Giacometti, again addressing 
the President of the Tribunal of Accounts, invoked Article 14 of the 
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law of June 12, 1889, which he said Congress had passed "for the most 
patriotic purposes," in order to obtain a settlement of the debt; 

And whereas, the representative of the Canevaro firm had at first 
assigned a manifestly erroneous origin to the debt, it having by no means 
been a question of supplies furnished or advances made in view of the 
war against Chile, but, as was recognized later on, solely of the repay- 
ment of previous drafts which, drawn by the Peruvian Government, 
had been protested and then paid by the Canevaro firm; 

And this is the standpoint from which the matter should be examined. 

And whereas, the Canevaro firm acknowledged in 1890 and 1891 that 
it was subject to the law on the domestic debt, and it merely sought to 
place itself in a position where it might take advantage of a favorable 
provision of this law instead of submitting to the common fate of the 
creditors; 

And its claim (creance) does not come within the provisions of Arti- 
cle 14 of said law which it invoked, as was said above; and it is not a ques- 
tion, in this case, of a deposit received by the government, nor of bills of 
exchange (drafts) drawn upon the government, accepted by it, and ac- 
knowledged to be lawful by the "present" government, but of an opera- 
tion connected with accounts and not being for the purpose of procuring 
resources for the government, but of settling a previous debt; 

And the Canevaro claim does, on the contrary, come within the very 
comprehensive terms of Article 1, No. 4, of the law which mention the 
pay orders (libramientos), bonds (bons), checks, bills and other orders 
to pay issued by the national bureaux up to January, 1880; and we may, 
as a matter of fact, offer the objection that it would seem that this phrase 
ought to leave out the Canevaro claim, which is of December 23, 1880; 
but it is important to remark that this limitation as to the date was 
for the purpose of excluding claims arising from acts of the dictator 
Pierola, in accordance with the law of 1886 which declared all the acts 
of the latter to be void; and thus, construing the provision in question 
literally, the Canevaro claim could not be invoked on any score, even 
in order to obtain the slight portion allowed by the law of 1889; 

But whereas, on the one hand it appears from the circumstances and 
from the terms of the agreement to arbitrate that the Peruvian Govern- 
ment itself acknowledges that the annulment prescribed by the law of 
1886 does not apply to the Canevaro claim; and, on the other hand, the 
annulment prescribed by the Pierola decree would leave intact the pre- 
vious claim arising from the payment of the drafts; 
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And thus the claim arising from the bonds of 1880, delivered to the 
Canevaro firm, must be considered as coming within the category of the 
evidences of debt enumerated in Article 1, No. 4 of the law. 

And whereas it has been held in a general way that the Canevaro debt 
ought not to suffer the application of the law of 1889, and that it could 
not be considered as coming within the domestic debt because all its char- 
acteristics argued against this, the certificate being to order, made pay- 
able in pounds sterling, and belonging to Italians; 

And whereas, apart from the nationality of the persons (involved), 
we know that financial measures taken inside a country do not affect 
the acts concluded outside and by which the government has appealed 
directly to foreign credit; but such is not the case in this instance, for 
it is a question, in the case of the certificates issued in December, 1880, 
of a settlement of a domestic nature of evidences of debt created at Lima 
and payable at Lima, in compensation for a payment made voluntarily 
in behalf of the Peruvian Government; 

And this fact is not impaired by the circumstances that the evidences 
of debt were to order and payable in pounds sterling, which circumstances 
did not prevent the Peruvian law from being applicable to evidences of 
debt created and payable in the territory in which said law governed; 

And the enumeration contained in Article 1, No. 4, as referred to 
above, comprises evidences of indebtedness payable to order, and Ar- 
ticle 5 foresees that there may be conversions of money to be made; 

And finally as has been stated before, when the financial measures 
which have given rise to the claim were taken, the claim belonged to a 
company which was incontestably Peruvian. 

And whereas, the claim of 1880 belongs at present to the three Cane- 
varo brothers, two of whom are certainly Italians; 

And one is justified in wondering whether this circumstance renders 
the law of 1889 inapplicable; 

And whereas, the tribunal need not inquire what decision should be 
reached if the claim had belonged to Italians at the time the law was 
enacted which reduced to so large an extent the rights of the creditors of 
Peru, and whether the same sacrifices could be imposed on foreigners 
as on natives; 

But at present it is solely a question of ascertaining whether the situa- 
tion in which natives are placed, and which they have to accept, will be 
radically modified because foreigners are substituted for natives in one 
form or another; 
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And such a modification could not easily be admitted, since it would 
be contrary to the plain proposition that a person who receives rights 
has no greater rights than those of the person from whom he receives 
his rights. 

And whereas the Canevaro brothers appear as holding the disputed 
evidences of indebtedness by virtue of an indorsement; 

And there is invoked in their behalf the ordinary effect of indorse- 
ment, which is to cause the bearer of a note to order to be considered as 
the direct creditor of the debtor, so that he may repel any exceptions 
that might have been made against his indorser; 

And whereas, even if we reject the theory that outside of negotiable 
paper indorsement is a purely civil (law) conveyance, we must in this 
instance refuse to admit the effect attributed to the indorsement; 

And as a matter of fact, while the date of the indorsement of the evi- 
dences of debt of 1880 is not known, it is an indisputable fact that this 
indorsement occurred long after the paper became due; and there is 
therefore ground for applying the provision of the Peruvian code of 
commerce of 1902 (Art. 436), according to which indorsement subse- 
quent to maturity is to have the force only of an ordinary conveyance; 

And, moreover, the rule invoked above in regard to the effect of in- 
dorsement does not prevent making against the bearer the exceptions 
drawn from the very nature of the paper, which he knew or ought to 
have known; and it is useless to remark that the Canevaro brothers 
knew perfectly well the character of the papers indorsed in their be- 
half. 

And whereas, while the Canevaro brothers can not, as possessors of 
the claim by virtue of an indorsement, aspire to a more favorable status 
than that of the company from which they derive their rights, it is a 
question whether their status ought not to be different if we regard them 
as heirs of Jose Francisco Canevaro, as they appear in a notarial dec- 
laration of February 6, 1905; 

And as a matter of fact there is this difference between a conveyance 
and inheritance, that in the latter case the claim has not passed by a 
pure act of the will from one person to another; 

And nevertheless no decisive reason is found for admitting that the 
situation has changed by virtue of the fact that Italians succeeded a 
Peruvian and that the heirs have a new title which enables them to 
avail themselves of the claim under more favorable conditions than the 
de cujus. 
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And it is a general rule that heirs receive property in the condition it 
was in when in the possession of the decedent. 

And whereas, finally, it has been maintained that the Peruvian law 
of 1889 on the domestic debt did not change the claims existing against 
Peru, but simply gave the government the privilege of discharging its 
debts in a certain manner when the creditors should demand the pay- 
ment thereof, and we should examine the question at the time the pay- 
ment was demanded in order to ascertain whether the exception arising 
from the law may be invoked against all persons, especially against 
foreigners; 

And, as the present owners of the claim are Italians, it would be proper 
for the tribunal to pass on the question whether the Peruvian law of 
1889 may in spite of its exceptional character be imposed on foreigners; 

But whereas this view appears to be in disagreement with the general 
terms and spirit of the law of 1889; 

And Congress, whose acts themselves are not here under examination, 
intended to liquidate completely the financial situation of Peru and 
substitute the bonds which it created for the old bonds; 

And this situation can not be modified (simply) because some creditors 
appear earlier than others for the settlement of their claims; 

And this was the situation of the Canevaro firm, which was Peruvian 
at the time the law of 1889 went into force, and, for the reasons already 
set forth, this situation has not been changed in law by the fact that 
the claim passed into the hands of Italians by indorsement or by 
inheritance. 

And whereas, finally, it has been alleged that the Peruvian Govern- 
ment ought to indemnify the claimants for the injury caused them by 
its delay in discharging the debt of 1880, and that the injury consists 
in the difference between the payment of the consolidated debt in gold 
and its payment in bonds; and thus the Peruvian Government would 
be obliged to pay in gold the amount claimed, even admitting that the 
law of 1889 was properly (regularly) applied to the claim; 

And whereas the tribunal thinks that if it were to follow this line of 
thought it would be departing from the terms of the agreement to arbi- 
trate, which instructs it solely to decide whether the Peruvian Govern- 
ment ought to pay in cash or in accordance with the provisions of the 
Peruvian law of June 12, 1889; and as the tribunal has admitted the 
latter alternative, the former solution ought to be excluded; and it (the 
tribunal) is not charged with judging what responsibility the Peruvian 
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Government may have incurred on any other score, and especially 
with inquiring whether the delay in paying may or may not be excused 
by the difficult circumstances under which it was laboring, especially in 
view of the fact that it would in reality be a question of responsibility 
incurred toward a Peruvian firm which was the creditor when the delay 
took place. 

And whereas it is proper to seek what the amount of the Canevaro 
claim was at the time the law of 1889 went into force; 

And it was composed primarily of the principal, amounting to 43,140 
pounds sterling, but to this must be added the interest which had accrued 
up to that time; 

And the interest, which according to the decree of December 23, 
1880, was 4% per annum up to the respective maturities of the bonds 
delivered, and which was comprised in the amount of these bonds, 
ought from the said maturity dates to be calculated at the legal rate of 
6% (Art. 1274 of the Peruvian Civil Code) up to January 1, 1889; 

And we thus obtain the sum of 16,577 pounds 2 shillings 2 pence 
sterling, which must be added to the principal in order to make up the 
total amount to be paid back in certificates (bonds) of the consolidated 
debt and to yield 1% interest payable in gold from January 1, 1889, 
until final payment; 

And whereas, according to what was decided above in regard to the 
situation of Raphael Canevaro, the tribunal is to pass judgment only 
in regard to his two brothers. 

And whereas it is the duty of the tribunal to regulate the mode of 
executing the award. 

Therefore, 

The arbitral tribunal decides that the Peruvian Government shall, 
on July 31, 1912, deliver to the Italian Legation at Lima, on account of 
the brothers Napoleon and Carlo Canevaro: 

1. In bonds of the domestic (1%) debt of 1889, the nominal amount 
of 39,811 pounds 8 shillings and 1 penny sterling upon the surrender of 
two-thirds of the bonds delivered on December 23, 1880, to the firm of 
Jose Canevaro & Sons; 

2. In gold, the sum of 9,388 pounds 17 shillings 1 penny sterling, 
constituting the interest at 1% from January 1, 1889, to July 31, 1912. 

The Peruvian Government may delay the payment of this latter sum 
until January 1, 1913, provided it pays interest thereon at the rate of 
6% from August 1, 1912. 
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Done at The Hague, in the mansion of the Permanent Court of Arbi- 
tration, on May 3, 1912. 

Louis Renault, President. 
Michiels van Verduynen, Secretary General. 



KER AND COMPANY V. ALBERT R. COUDEN 

Supreme Court of the United States. 

February 19, 1912 

Mr. Justice Holmes delivered the opinion of the court: 
This is an action brought by Ker and Company to recover possession 
of land held by the defendant under a claim of title in the United States. 
The land is the present extremity of Sangley Point, in the Province of 
Cavite and island of Luzon, projecting into Manila Bay. It has been 
formed gradually by action of the sea; all of it since 1811, about three- 
quarters since 1856, and a part since 1871. For a long time the property 
was used by the Spanish navy and it now is occupied by the present 
government as a naval station, works costing more than half a million 
dollars having been erected upon it. The plaintiffs claim title under 
conveyances from the owner of the upland. The Philippine courts held 
that under the Partidas, III., Tit. 28, Laws 3, 4, 6, 24 and 26, and the 
Law of Waters of 1866, the title to the accretions remained in the govern- 
ment, and the vexed question has been brought to this court. 

That the question is a vexed one is shown not only by the different 
views of Spanish commentators but by the contrary provisions of modern 
codes and by the occasional, intimations of the doctors of the Roman 
law. Justinian's Institutes, 2, 1, 20 (Gaius II. 70)> followed by the 
Partidas, 3, 28, 26, give the alluvial increase of river banks to the owner 
of the bank. If this is to be taken as an example illustrating a general 
principle there is an end of the matter. But the Roman law is not 
like a deed or a modern code prepared uno flatu. History plays too 
large a part to make it safe to generalize from a single passage in so easy 
a fashion. Alongside of the rule as to rivers we find that the right of 
alluvion is not recognized for lakes and ponds, D. 41, 1, 12, a rule often 
repeated in the civil law codes, e. g. Philippine Civil Code of 1889, 
Arts. 366, 367. Code Napoleon, Art. 550. Italy, Civil Code, 1865, 
Art. 454. Mexico, Art. 797. If we are to generalize, the analogy of lakes 



